UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSON

Investigation of Terms and Conditions Docket No. EL01-118-000
of Public Utility Market-Basad Rate Authorizations

NOTICE OF STAFF CONFERENCE AGENDA
(March 1, 2002)

As announced in the Notice of Staff Conference issued on February 25, 2002, Commisson
gaff will hold a conference on March 11, 2002 to address the comments and reply comments that were
filed in this procesding. The purpose of this conference is to determine whether and how the proposed
tariff condition can be modified to address | egitimate concerns that have been raised by commenters
while, & the sametime, protecting customers againg unjust and unressonable rates that may result from
anticompetitive behavior or the exerase of market power. A key question to be congdered is whether
the proposed tariff condition can be modified to adequetdly protect cusomers on an interim bagis until
such time as the Commission adopts other measures to ensure competitive markets, induding sandard
market design rules (with market-power mitigation rules where gppropriate) and the establishment of
RTO market monitoring units. At thet time, a determination could be made as to whether atariff
condition will continue to be nesded.

The conference will gart at 9:30 am. and adjourn & 1:30 p.m. It isscheduled to be hdd inthe
Commisson meeting room at the Federd Energy Regulaiory Commission, 888 FHrgt Stret, NLE.,
Washington, D.C. The conference is open for the public to attend.

An agenda of the conference that indudes alig of conference pandidsis gppended to this
notice as Attachment A. In addition, agaff paper that provides an overview of the comments and
identifies possible modifications to the tariff condition is gopended to this notice as Attachment B.
Thase who wigh to submit comments following the conference may file written comments; limited to 20
pagesin length, by March 22, 2002.

Hling Reguirements for Paper and Electronic Hlings

Comments, papers, or other documents related to this procesding may befiled in paper format
or dectronicaly. Thosefiling dectronicdly do not nead to meke a paper filing.

For paper filings, the origind and 14 copies of the comments should be submitted to the Office
of the Secretary, Federd Energy Regulatory Commisson, 888 Firgt Street, NLE., Washington D.C.
20426 and should refer to Docket No. EL01-118-000.
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Documents filed dectronicdly viathe Internet must be prepared in WordPerfect, MS Word,
Portable Document Format, or ASCII format. To file the document, access the Commisson's website
at www.ferc.gov, dick on"E-Rling" and then fallow the indructions for eech screen. Frdt time usars
will haveto establish auser name and passiword. The Commisson will send an automatic
acknowledgment to the sender's E-mail address upon receipt of comments. User assstance for
dectronic filing is available at 202-208-0258 or by E-mail to diling@fercfedus. Comments should
not be submitted to the E-mail address.

All' comments will be placed in the Commisson’s public files and will be available for ingpection
in the Commisson’s Public Reference Room a 888 Frat Stredt, NLE., Washington D.C. 20426, during
regular busness hours. Additiondly, al comments may be viewed, printed, or downloaded remaotdy
viathe Internet through FERC's Homepage using the RIMS link. User assgancefor RIMSisavaladle
a 202-208-2222, or by E-mail to rimsmeder@fercfed.us

Opportunities for Ligtening to and Viewing the Conference Offdte and Obtaining a Transoript

The conference will betranscribed. Those interested in obtaining transcripts should contact
Ace Federd Reporters at 202-347-3700.

The Capital Connection will broadcast the conference live viathe Internet and by phone. To
find out more about The Capitol Connection's Internet and phone bridge, contact David Raninger or
JuliaMordli a 703-993-3100 or go to www.capitol connection.gmu.edu.

Live and archived audio of the conference will dso available for afee viaNationd Narowcest
Network. Liveaudioisavalladle by teephone a 202-966-2211 and by subscription on the Internet at
www.hearing.com The Internet audio will be archived and available for ligening fter the evart is
completed. Billing is besed on ligening time.

Anyone interested in purchasing videotapes of the conference should cdl VISCOM a
703-715-7999.

Questions about the conference program should be directed to:

SAda Shadan

Office of Markets, Taiffs and Rates
Federd Energy Regulatory Commisson
888 Frg Stret, N.E.

Waghington, DC 20426
202-208-0278
SadaShadan@fercfed.us
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MagdieR. Sdas
Secretary



Break

Attachment A

Agenda
Conferenceon Investigation of Termsand Conditions
of Public Utility Market-Based Rate Authorizations
Docket No. EL 01-118-000

Opening Remarks 9:30 a.m.- 10 a.m.

David Hunger, Economigt, Office of Markets, Tariffs and Rates, Divison of Rates and Taiffs
West

Jerome Pederson, Energy Industry Andyg, Office of Markets, Tariffs and Rates, Divison of
|ssue | dentification and Resolution Management

Joyce Kim, Staff Attorney, Office of Generd Counsd

Panel Discussion 10:00 a.m. - 11:30 a.m.

Steven Cadwallader, Connecticut Department of Public Utilities Control

Julie Smon, Vice President of Policy, Electric Power Supply Assodiation

Scott M. Harvey, Director with LECG, LLC

John C. Hilke, Economigt and Electricity Project Coordinetor, Bureau of Economics, Federd
Trade Commisson

Mark M. Jecobs, Goldman Sachs and Company

Gerdd Norlander, Director, Public Utility Law Project, Nationd Assodiation of State Utility
Consumer Advocates

Robert ONeil, Counsd for National Rurd Electric Cooperative Associaion

11:30 a.m. - 11:45 a.m.

Open Discussion 11:45am. - 1:30 p.m.
(Open to any interested participant)



Attachment B

Staff Paper
Conferenceon Investigation of Termsand Conditions
of Public Utility Market-Based Rate Authorizations
Docket No. EL 01-118-000

l. Commisson's Proposd in November 20, 2001 Order

In the November 20 Order in this proceeding,* the Commission noted thet it hes become
increesingly concerned about the patentid thet public utilities with market-based rate authorization
might, under cartain drcumstances, exercise market power or engage in anticompetitive behavior thet
could result in unjust or unreasonablenessrates. The Commission proposad to take stleps now to
minimize the potentia for any such market power abuse or anticompetitive behavior to protect
cusomers agang possble unjust and unreasonable rates. In particular, the Commission proposaed to
revise dl exiding market-basad rate tariffs and authorizations to indude the fallowing provison: "Asa
condition of obtaining and retaining market-based rate authority, the sdler is prohibited from engaging in
anticompetitive behavior or the exercise of market power. The sdler's market-based rate authority is
subject to refunds or other remedies as may be gppropriate to address any anticompetitive behavior or
exercise of market power.”

The Commisson dated that anticompetitive behavior or exercises of market power indude
behavior that raises the market price through physca or economic withholding of supplies The
November 20 Order explainstha "physicd withholding” occurs"when asupplier falsto offer its output
to the market during periods when the market price exceeds the supplier's full incrementa costs™ and
"economic withholding”" occurs "when asupplier offers output to the market a a price thet is above
both itsfull incrementd cogts and the market price (and thus, the output is not sold).”

The Commisson Sdlidted initid and reply commentsonits proposa. More than 90 comments
(initid and reply) were recaived. Some commenters argue that the Commisson's proposed tariff
condition isoverly broad or vague and will cregte uncartainty in the marketplace. Others argue thet the
condition does not go far enough. An ovaview of the comments and alist of possble modificaionsto
the tariff condition is provided beow.

The purpose of this conference is to determine whether and how the proposed tariff condition
could be modified to address legitimeate concerns thet have been raised by the commenterswhile, & the
sametime, satisfying the Commisson's concern that cusomers be protected egaing unjust and
unreasonable reates that may resullt from anticompetitive behavior or the exercise of market power. A
key question to be conddered iswhether the proposad tariff condition can be modified to adequately

197 FERC 161,220 (2001).
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protect cusomers on an interim basis until such time as the Commission adopts other messuresto
ensure competitive markets induding sandard market design rules (with market-power mitigation rules
where gppropriate) and the establishment of RTO market monitoring units. At thet time, a
Oetermination could be made as to whether atariff condition will continue to be needed.

. Oveview of Comments

The November 20 Order proposed atariff condition prohibiting anticompetitive behavior or the
exerdse of market power. The November 20 Order highlighted two ways to exercise market power:
physca and economic withholding of output. The November 20 Order dated that withholding supplies
can aso occur when asdler isableto erect barriersto entry thet limit or prevent others from offering
suppliesto the market or that raise the codts of other suppliers. Examples would indude denying,
delaying, or requiring unreasonable terms, condiitions, or rates for naturd gas sarvice to a potentia
dectric competitor in bulk power markets. Some commenters argue thet the proposed definition of
both economic and physicd withholding is vegue and overly broad. These commenters generdly argue
that because the definitions do not congder cartain physicd, inditutiond and regulatory condrants,
supplierswill be subject to pendties and/or refunds in many cases where they were Smply mking
reasonable busness decisons, not exercisng market power.

A. Economic Withholding

The November 20 Order defined economic withholding as occurring when asupplier offers
output to the market a a price that is above bath its full incrementa codts and the market price (and
thus, the output is not sold).

Some commenters daimed these problems with identifying economic withholding:

. Pay-as-hid markets Much of the market activity takes place in bilaterd markets where
the supplier ispaditshid. In those markets, competitive suppliers base thair bidson
the percaved vaue of ther product, not merdy the margind cogt of production.

. Energy-limited units For unitsthat are condrained by the number of hoursthey can run,
such as hydrodectric fadilities or plants fading emissonslimitations, the opportunity cost
of running in agiven hour isthe foregone profit in another hour. Commenters argue thet
suppliersmust bid in excess of running cogtsin order to account for the opportunity
cods. Under the Order's definition of economic withholding, such bidswould be
congdered to be engaging in economic withholding and subject to refund.

. Sart-up and minimum load costs  For units with Sart-up codts, it may not be profitable
for the plant to provide energy for only afew hours when the market price exceedsits
incrementd codts I the revenue during agiven time period is nat large enough to off st
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the dartup cogts as well asthe varigdle running codts, then it would nat be profitable for
aplant to run for that period. The generator may submit bidsin excess of margind cost
in order to recover its Sartup cods.

B.  Physcd Withholding

The November 20 Order defined: physicd withholding as occurring when asupplier falsto
offer its output to the market during periods when the market price exceeds the supplier'sfulll
incrementd codts

Some commenters daimed these problems with identifying physca withholding:

. In the cases of energy limited units, outage risk and operaing risks, if the suppliers
cannat bid suffidently high to avoid running dl of ther cgpaaty (potentidly engaging in
economica withholding) they will be forced to smply hold beck some or dl of ther
output, even when the market price is gregter than thar full incrementd codts

. A plant operator needs to be able to decide what isthe best time to take a plant out of
savice or runit a lessthen full capaaity for rdiability purposes. If the operator faces
therisk of having the unit's revenues subject to refund or having its market-based rate
authority revoked, it may be forced to operate the plant in away thet reducesits
rdichility.

C. Market Price

The November 20 Order dated that anticompetitive behavior or exercises of market power
indude behavior that raises the market price through physica or economic withholding of supplies.

Some commenters daimed these problems with identifying market price
. Suppliers can I into many different markets

. Markets are differentiated acrosstime (eg., forward vs. spot) and product (eg.,
energy Vs resves).

D. Economic Conssguences
Some commenters contend that entry of new dectricity generating fadilities, and the vaue of

exiging plants, may be reduced because of the risk of refunds imposed as areault of the proposed tariff
condition. Potentia suppliers may be lessinterested in building new faalities and those thet are
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interested may not be adle to obtain financing or would have to borrow a higher interest rates (dueto
the increasad uncartainty), thus deterring entry.

E.

Pendlty for Prohibited Behavior

In its November 20 Order, the Commisson stated:

Should public utility merket participants engege in prohibited behavior, their rates will
be subject to increasad scrutiny by the Commission, and to potentid refunds or such
other remedies as may be gppropriate. This could result in further conditions or
regrictions on their market-basad rate authority, induding, for example, prospective
revocation of the market-based rate authority of the sdller or any of its afiliates, or
conditions preduding the sdler from sdling a merket-based rates to its effiliates.

1.

Comments generdly in support:

The refund condition should be broad enough to dlow for refundsfrom dl
sdlerswho prafit from anticompetitive behavior regardiess of whether a
paticular sdler was engaged in the anticompetitive behavior.

Reasonable pendlties or ather sanctionsin individud casesin which asupplier
has exercised market-power may be warranted.

Comments generdly in opposition:

The November 20 Order does nat explain or provide examples of how asdler with
market-basad rate authority can be in a position to abuse market power.

The Commisson should rely on existing monitoring plans and ded with dleged abuses
on acase-by-casereview.

Aswritten, the November 20 Order could pendize those who have not committed
anticompetitive acts.

Modifications proposed by commenters.
The refund condition should goply only to spot market sdes, to wholesde dlers

possassing market power; or to generation affiliated with verticaly-integrated
tranamisson and digribution assts.
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. There should be various exemptions such as: market dysfunction unrdated to
sdler misconduct; entities which aretoo smdl to exerdse market power
effectivdy; forward marketsinduding bilaterd sdles outside the oot market;
power marketersthat do not own physica assets, transactions into a market
with Commission-gpproved market monitoring and mitigation meesures.

. Some commenters propose thet a spedific time limit for daiming refunds be indtituted
while others argue thet uch atime limit will reward violaters who successtully conced
thair anticompetitive behavior.

F. Procedurd 1ssues

Due to concarns regarding the impact of the refund condition, commenters make the following
recommendetions

1 Adminigrative concerns

. Clarify and spedify the requirements for filing a pleading seeking to trigger arefund
investigation and the burden of proof in such proceedings; adopt astreamlined-
resolution process or expedited complant-review process.

2. Due process concerns.

. Claify that slerswill be given the opportunity to respond to charges and explain the
bassfor their actions (eg., atrid-type hearing).

3. Concarns regarding regulatory risk and transaction findlity:
. Investigate on a case-by-case bass and provide the requisite notice.

. Egablish areasonable period of time for filing acomplaint, or commendng an
iInvestigation, and a reasonable retroactive refund period.

. To avoid the reduction of the market value of non-rate-base generating sations, such as
merchant power plants, esablish bright-line procedures for fadlities transfers which will
presarve their market-based rate authorizations

lIl.  Possble Modificationsto Tariff Condition

A. Modificationsto Definitions
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Basad on comments regarding the definitions of economic withholding and physica withhading,
should we modify the proposed definitions? If so, how?

Should the term "full incrementd cogt™ be darified (e.g., to indude opportunity cost)?

Should the use of the term "market price’ be darified, eg., asto time (forward vs.
gpat), product (energy vs. reserves) and geographic market?

Should environmentd, operationd and rdiability factors be taken into account for
purposss of determining whether physcd withholding has occurred? If o, how?

Limit Applicability to Cartain MarketsMarket Paticipants:

Should we exempt desin markestha are fully competitive with effective market
monitaring; exempt dl suppliersin an goproved RTO market with Commission-
gpproved bid caps?

Should we exempt power supply agreements of a pedified duration or agreements
where paties explictly waive refund obligations, exempt dl bilaterd contracts, creste
safe harbors (rebuttable presumption of legdlity) for certain transactions, such as, those
with markups a a certain levd above margind cos?

Should we limit the condition to the spedific market(s) in which asdler has market-
power, and tailor mitigation rules to those firms given thar particular drcumstances,
while exempting from the rules those generators thet are unable or unlikely to exerdse
market power, uch as net buyers, and smdl, sngle-plant suppliers?

Should we st an impect threshold for aleged violaions?

Procedure Modifications’Applicability Based on Timing

Should we limit the window of refund potentid S0 thet transactions would not be
subject to refund unless edificaly chdlenged within a paticular timeframe; set a
unst date for the refund condiition?

Should we daify the type of opportunity thet sdlerswill be given to repond to
dlegations and explan the bass for ther actions (eq., atrid-type hearing)?

Other Suggedtions
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. Should we impose temporary price cgps dong with resarve capeacity reguirements until
acompetitive market dructure emerges?

. Should we tallor mitigation messures to be goplied to aparticular exercise of market
power, dass of participant, and sector?



